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1. Safeguard measures in RTAs under Article XXIV and the Enabling 
Clause

1.1Introduction
Given the fact that most regional trade agreements include safeguard measures – both regional and 
multilateral safeguard measures – it is necessary to discuss whether regional (they can also be called 
internal) safeguard measures are allowed or disallowed under WTO law. Safeguard measures is a way 
of temporarily restricting imports of a product to protect a specific domestic industry from an increase 
in imports of any product which is causing, or which is threatening to cause, serious injury to the 
industry. Regional trade agreements are either customs unions or free trade agreements.2 There are 
some differences between a customs union and a free trade agreement and we will in this thesis
investigate the differences when it comes to safeguard measures. We will also examine whether it 
makes any difference if the legal basis for an agreement is the Enabling Clause or GATT Article 
XXIV.  

This thesis intends to clarify the differences by using some regional trade agreements as examples. 
The ASEAN, EPAs and MERCOSUR agreements allow safeguard measures while the SACU 
agreement does not. These agreements are interesting due to their differences. The ASEAN is a free 
trade agreement notified under the Enabling Clause, the EPAs are free trade agreements notified under 
Article XXIV,3 MERCOSUR is a customs union notified under the Enabling Clause4 while the SACU 
is a customs union notified under Article XXIV. This diverse situation give rice to a number of 
questions concerning whether it makes any difference if the agreement is a free trade agreement or a 
customs union and if the choice of legal act under which the notification is made constitutes any 
problems. The Enabling Clause allows restrictions to the most-favored nation treatment in favor of 
developing countries. Important to notice however when it comes to the Enabling Clause, is that this 
thesis focuses on trade agreements according to paragraph 2(c), i.e. arrangements entered into amongst 
less-developed countries and not paragraph 2(a), i.e. between developed and developing countries.5

Since notification can occur under either GATT Article XXIV or the Enabling Clause – or both, it is 
necessary to clarify this situation. This article will therefore also address the issue of notification being 
possible under two different legal acts and what legal and practical effects that can have. Please note 
that this thesis does not intend to give a complete analysis of the situation but rather to give attention 
to a very problematic situation. 

In real life this issue is becoming quite pressing in the WTO since up until the 31st January 2014 some 
583 notifications of reciprocal RTAs had been received by the GATT/WTO. However, there is little 
guidance on where to notify different agreements. Can a customs union be notified under the Enabling 
Clause or must it be notified under Article XXIV? What if a notified agreement does not fulfil the 
requirements of the particular legal act? What if a RTA is found not to comply with the requirements? 
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However, apart from its emerging practical importance, little scholarly work has been done on the 
issue.6

The practical importance cannot be missed if one considers how agreements are notified thus far. For 
example, customs unions have been notified under Article XXIV as well as under the Enabling 
Clause. There are some customs unions notified under the Enabling Clause, namely the Andean 
Community, the East African Community (EAC), the Economic and Monetary Community of Central 
Africa (CEMAC) and Economic Community of West African States (ECOWAS).7 These agreements 
eliminate non-tariff barriers, tariffs as well as other restrictions. Also, these agreements have not been 
questioned. However, the Gulf Cooperation Council (GCC) – which is a customs union – was initially 
notified under GATT Article XXIV, but the GCC thought it would be more appropriate to notify it 
under the Enabling Clause since it is designed to facilitate trade among developing countries.8 Thus, it 
notified the agreement under the Enabling Clause as well. The ASEAN – Korea FTA was notified 
under GATT Article XXIV and the Enabling Clause (and also under GATS Article V). Korea notified 
the agreement under Article XXIV while the other parties notified the agreement under the Enabling 
Clause.9 This raises a number of questions concerning notifications such as whether it is possible to 
notify an agreement under both Article XXIV and the Enabling Clause. Also, whether it makes any 
difference if the agreement is notified under Article XXIV or the Enabling Clause when it comes to 
regional safeguard measures. 

We will begin by introducing the substantive law in GATT Article XXIV and the Enabling Clause and 
then continue to the procedure of notifying RTAs. 

1.2Customs unions and free trade agreements
GATT Article XXIV provides for the possibility of creating customs unions and free trade agreements 
amongst a limited number of Member countries and under which reciprocal preferences are accorded 
to the participating countries. 

Developing country Members can also, apart from the possibility stated in Article XXIV, depart from 
the Most Favoured Nation clause when entering into trade agreements among themselves in 
accordance with the Enabling Clause Article 2(c). This means that developing country Members can 
enter trade agreements on the basis of the Enabling Clause. A likely explanation why developing 
countries choose to notify their agreements under the Enabling Clause is that the Enabling Clause does 
not require that duties and other restrictive regulations of commerce must be eliminated with respect to 
substantially all the trade. This means that the Enabling Clause enables trade agreements without 
eliminating all duties and thus provide for an opportunity to lower some duties and tariff but not close 
to all. 

There are a number of similarities between customs unions and free trade agreements. In Article
XXIV most wording is similar between the two forms of agreements and the Enabling Clause does not 
distinguish between the two. There are some differences though between customs unions and free 
trade agreements. 

When it comes to customs unions, Article XXIV state in relevant parts:  
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…

2. For the purposes of this Agreement a customs territory shall be understood to mean any territory with 
respect to which separate tariffs or other regulations of commerce are maintained for a substantial part of 
the trade of such territory with other territories.

…

5 (a) with respect to a customs union, or an interim agreement leading to a formation of a customs 
union, the duties and other regulations of commerce imposed at the institution of any such union or 
interim agreement in respect of trade with contracting parties not parties to such union or agreement shall 
not on the whole be higher or more restrictive than the general incidence of the duties and regulations of 
commerce applicable in the constituent territories prior to the formation of such union or the adoption of 
such interim agreement, as the case may be;  

…

8 (a) A customs union shall be understood to mean the substitution of a single customs territory for 
two or more customs territories, so that

(i) duties and other restrictive regulations of commerce (except, where necessary, those permitted 
under Articles XI, XII, XIII, XIV, XV and XX) are eliminated with respect to substantially all the trade 
between the constituent territories of the union or at least with respect to substantially all the trade in 
products originating in such territories, and,

(ii) subject to the provisions of paragraph 9, substantially the same duties and other regulations of 
commerce are applied by each of the members of the union to the trade of territories not included in the 
union;

…

A customs union is basically defined as the substitution of a single customs territory for two or more 
customs territories so that duties and other restrictive regulations of commerce are eliminated with 
respect to substantially all the trade between the members and that they are applied by each member to 
the trade of territories not included in the union.  As mentioned above, GATT Article XXIV 
subparagraph 8(a)(i) defines a customs union. The main difference between a customs union and a free 
trade agreement is that a customs union has a common external tariff while a free trade agreement has 
different external tariff among the members. 

Article XXIV is applicable on customs territories which mean any territory with respect to which 
separate tariffs or other regulations of commerce are maintained for a substantial part of the trade of 
such territory with other territories.10 The purpose of a customs union or of a free trade area should be 
to facilitate trade between the constituent territories and not to raise barriers to the trade of other 
contracting parties with such territories.11 Over the years there has been a discussion whether a 
customs union or free trade area that fulfills the requirements of the provisions of paragraphs 5 to 9 of 
Article XXIV automatically satisfies the requirements of paragraph 4.12 The Appellate Body in Turkey 
– Textiles stated however that “the purpose set forth in paragraph 4 informs the other relevant 
paragraphs of Article XXIV, including the chapeau of paragraph 5. For this reason, the chapeau of 
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paragraph 5, and the conditions set forth therein for establishing the availability of a defence under 
Article XXIV, must be interpreted in the light of the purpose of customs unions set forth in paragraph 
4.”13 Also, according to the Understanding on the interpretation of Article XXIV of the general 
Agreements on Tariffs and Trade 1994, customs unions, free trade areas and interim agreements 
leading to the formation of a customs union or free trade area must satisfy, inter alia, the provisions of 
paragraphs 5, 6, 7 and 8 to be consistent with Article XXIV. Thus, the internal requirements as well as 
the external requirements have to be met. This means that the purpose of a customs union (as well as a 
free trade area) should be to facilitate trade between the constituent territories and not to raise barriers 
to the trade of other contracting parties and that the duties and other regulations of commerce shall not 
be higher or more restrictive than the general incidence of the duties and regulations of commerce 
applicable in the constituent territories prior to the formation of such union. This, together with the 
chapeau of paragraph 5, ought to indicate that Article XXIV does not prevent the formation of a 
customs union as long as it does not raise unnecessary barriers to other parties. The question then is 
whether safeguard measures are allowed under Article XXIV and how paragraph 4 and 5 relate to 
paragraph 8. 

After customs unions, we will now look at free trade agreements. 

Article XXIV state in relevant parts:

5 (b) with respect to a free-trade area, or an interim agreement leading to the formation of a free-trade 
area, the duties and other regulations of commerce maintained in each of the constituent territories and 
applicable at the formation of such free-trade area or the adoption of such interim agreement to the trade 
of contracting parties not included in such area or not parties to such agreement shall not be higher or 
more restrictive than the corresponding duties and other regulations of commerce existing in the same 
constituent territories prior to the formation of the free-trade area, or interim agreement as the case may 
be;  

8 (b) A free-trade area shall be understood to mean a group of two or more customs territories in 
which the duties and other restrictive regulations of commerce (except, where necessary, those permitted 
under Articles XI, XII, XIII, XIV, XV and XX) are eliminated on substantially all the trade between the 
constituent territories in products originating in such territories.

For a customs union, the interpretation is not implausible, since the formation of a common external 
policy includes the elimination of internal duties and other measures which are necessary in order to 
give effect to a functioning customs territory.14 It is however uncertain whether it is the same for a free 
trade area; but as the phrase in GATT Article XXIV is exactly the same whether it concerns a customs 
union or a free trade area, using a literal interpretation it ought to be. Nevertheless, it is not clear what 
flexibility is covered by the distinction between “all trade” and “substantially all the trade”. 

In the following GATT Article XXIV will be analysed followed by the analysis of the Enabling 
Clause. 

1.3Article XXIV
The exception to the MFN principle established in GATT Article XXIV contains certain conditions 
which must be fulfilled by preferential trade arrangements.15 One such requirement is that duties and 
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other restrictive regulations of commerce must be eliminated with respect to “substantially all the 
trade” between the participating countries.16

The exception is further qualified by paragraphs 5 to 9 of Article XXIV regarding the level of trade 
liberalization.17 In order to qualify as a customs union or a free trade area the arrangement has to meet 
the terms set forth in Article XXIV:8(a)(i) and (b). 

Also, according to Article XXIV:8(a)(ii), substantially the same duties and other regulations of 
commerce have to be applied by each of the members of the union to the trade of territories not 
included in the union. 

There are also internal and external requirements for a customs union and a regional trade agreement 
as mentioned. The internal requirement is that the purpose of a customs union or a free trade area 
should be to facilitate trade between the constituent territories.18 The external is that no barriers should 
be erected against the trade of other contracting parties with such territories, as stated in GATT Article 
XXIV:4, 5 and 8. Thus, paragraph 5 of Article XXIV state that the impact of an RTA should be 
neutral to third parties regarding both duties and other regulations of commerce. An external 
requirement for a customs union is also that it has a common external tariff. This shows that there are 
different rules depending on whether it is a customs union or a free trade agreement and we will 
examine how these differ when it comes to safeguard measures. 

1.3.1 Article XXIV – CU: Are regional (internal) safeguard measures allowed? 
There are a couple of cases concerning safeguard measures and Article XXIV.19 However, since these 
cases do not give a full picture, guidance also has to be found elsewhere. We will begin by examining 
Turkey – Textiles since it is the only case since the establishment of the WTO that directly has 
addressed the issue of Article XXIV and thus the only authoritative interpretation.20  

In the case Turkey – Textiles, the concern related to the provisions governing customs unions and free 
trade areas.21 The case was introduced by India because of Turkish quantitative restrictions on imports 
of Indian textile and clothing products.22 Article 12(2) of the Turkey – EC Association Council 

                                                            
16 Article XXIV:8 GATT. 
17 Estrella, Angela T. Gobbi and Horlick, Gary N.,Mandatory abolition of anti-dumping, countervailing duties and safeguards 

in custom unions and free trade areas constituted between WTO Members: Revisiting a long-standing discussion in light 
of the Appellate Body’s Turkey – Textiles Ruling. In Bartels, Lorand and Ortino, Federico, Regional Trade Agreements 
and the WTO Legal System, Oxford University Press (2006), page 109. 

18 General Agreement on Tariffs and Trade, Article XXIV:4.
19 Panel Report, United States – Definitive Safeguard Measures on Imports of Circular Welded Carbon Quality Line Pipe 

from Korea, WT/DS202/R, adopted 8 March 2002; Panel Reports, United States – Definitive Safeguard Measures on 
Imports of Certain Steel Products, WT/DS248/R / WT/DS249/R / WT/DS251/R / WT/DS252/R / WT/DS253/R / 
WT/DS254/R / WT/DS258/R / WT/DS259/R / and Corr.1, adopted 10 December 2003; Panel Report, Argentina –
Safeguard Measures on Imports of Footwear, WT/DS121/R, adopted 12 January 2000; Panel Report, United States –
Definitive Safeguard Measures on Imports of Wheat Gluten from the European Communities, WT/DS166/R, adopted 19 
January 2001; Appellate Body Report, United States – Definitive Safeguard Measures on Imports of Circular Welded 
Carbon Quality Line Pipe from Korea, WT/DS202/AB/R, adopted 8 March 2002; Panel Report, United States –
Safeguard Measures on Imports of Fresh, Chilled or Frozen Lamb Meat from New Zealand and Australia, WT/DS177/R, 
WT/DS178/R, adopted 16 May 2001; Appellate Body Report, Argentina – Safeguard Measures on Imports of Footwear, 
WT/DS121/AB/R, adopted 12 January 2000; Panel Report, European Communities – Measures Affecting the Importation 
of Certain Poultry Products, WT/DS69/R, adopted 23 July 1998; Appellate Body Report, United States – Definitive 
Safeguard Measures on Imports of Wheat Gluten from the European Communities, WT/DS166/AB/R, adopted 19 
January 2001; Appellate Body Report, European Communities – Measures Affecting the Importation of Certain Poultry 
Products, WT/DS69/AB/R, adopted 23 July 1998; Panel Report, Dominican Republic – Safeguard Measures on Imports 
of Polypropylene Bags and Tubular Fabric, WT/DS415/R, WT/DS416/R, WT/DS417/R, WT/DS418/R, adopted 23 
February 2012 and Panel Report, United States – Transitional Safeguard Measure on Combed Cotton Yarn from Pakistan, 
WT/DS192/R, adopted 5 November 2001.  

20 Brink, Tegan, Which WTO Rules Can a PTA Lawfully Breach? Completing the Analysis in Brazil – Tyres, Journal of 
World Trade 44, no. 4 (2010): 813-846. 

21 Appellate Body Report on Turkey-Restrictions on imports of textile and textile and clothing products, (Turkey-Textiles),
WT/DS34/AB/R, (19 November 1999). 

22 Appellate Body Report on Turkey-Restrictions on imports of textile and textile and clothing products, para. 1. 



adopted Decision 1/95 states that Turkey will apply “substantially the same commercial policy as the 
Community in the textile sector including the agreements or arrangements on trade in textile and 
clothing.” Due to that, Turkey introduced the quantitative restrictions mentioned above. The panel 
concluded that the restrictions were inconsistent with the provisions of Articles XI and XIII of the 
GATT 1994 and Article 2.4 of the Agreement on Textiles and Clothing and were therefore not 
permitted under Article XXIV of the GATT 1994.23

Turkey appealed the panel’s findings on the basis that these quantitative restrictions were justified by 
GATT Article XXIV.24 The Appellate Body examined the text of the chapeau to Article XXIV to 
establish its ordinary meaning and held that Article XXIV may under certain conditions “justify the 
adoption of a measure which is inconsistent with certain other GATT provisions, and may be invoked 
as a possible defence to a finding of inconsistency.”25 Furthermore, the Appellate Body found that the 
text of the chapeau indicates that Article XXIV can justify measures inconsistent with certain other 
GATT provisions if they are introduced on the formation of a customs union.26

The Appellate Body noted that the terms provided that members of a customs union may maintain 
certain regulations restrictive of commerce that are otherwise permitted under Articles XI through XV 
and under Article XX of the GATT 1994. This statement makes it permissible to maintain certain
restrictions within a customs union and further suggests an exhaustive reading of the list.27 This means 
there is a possibility of liberalizing less than all trade and thus some flexibility when liberalizing the 
internal trade in customs unions.28 The Appellate Body cautioned that the degree of flexibility allowed 
by the Article is limited by the requirement that duties and other restrictive regulations of commerce 
be eliminated with respect to substantially all internal trade.29 Sub-paragraph 8(a)(ii) requires the 
constituent members of a customs union to apply “substantially the same” duties to external trade with 
third countries, i.e. to apply a common external trade regime. The paragraph does not however require 
that they apply the same duties and other regulations of commerce as other members towards third 
parties. This does offer some flexibility but still requires something close to “sameness”.30

The Appellate Body also examined the third part of the chapeau where it is stated that the provisions 
of the GATT 1994 shall not prevent the formation of a customs union “provided that ...”. This means 
according to the Appellate Body that Article XXIV can “only be invoked as a defence to a finding that 
a measure is inconsistent with certain GATT provisions to the extent that the measure is introduced 
upon the formation of a customs union which meets the requirement in sub-paragraph 5(a) of Article 
XXIV relating to the ‘duties and other regulations of commerce’ applied by the constituent members 
of the customs union to trade with third countries.”31
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In Turkey – Textiles the issue was also whether Turkey’s interpretation and application of the wording 
“substantially the same commercial policy as the Community” was correct and thus whether the 
Turkish quantitative restrictions on imports from India was in accordance with Article XXIV. Turkey 
had argued that the action was defended under Article XXIV.32

However, the Appellate Body in Turkey – Textiles considered whether Article XXIV:8 should be 
interpreted as mandating or merely allowing the abolition of trade remedies in customs unions. The 
question of the optional or mandatory nature of the list of exceptions in Article XXIV:8 was here 
reviewed for the first time. The Appellate Body stated: 

“… ‘substantially all the trade’ is not the same as ‘all’ the trade, and also that ‘substantially all 
the trade’ is something considerably more than merely ‘some’ of the trade.”33  

When it comes to “duties”, paragraph 2 of the Understanding on Article XXIV states that it is the 
applied rate of duty that must be used. The wording “other regulations of commerce” is also elaborated 
on in paragraph 2 but it is more difficult to determine what is intended here. It is stated that “the 
effects of the resulting trade measures and policies of the new regional agreement shall not be more 
trade restrictive, overall, than were the constituent countries’ previous trade policies.” This also means 
that a customs union can be economically tested to see if it is compatible with Article XXIV. 34 It is 
also stated in paragraph 4 that the purpose of a customs union is to facilitate trade, not to raise barriers 
to trade. 

To conclude, a party must first demonstrate that the measure, e.g. a safeguard measure is introduced
upon the formation of a customs union that fully meets the requirements of sub-paragraphs 8(a) and 
5(a) of Article XXIV and secondly that the formation of that customs union would have been 
prevented if it were not allowed to introduce the measure at issue.35 In this case, the question whether 
the agreement between the EC and Turkey was in fact a customs union was not appealed, so the 
Appellate Body only referred to the second condition. The Appellate Body concluded that Turkey did 
not demonstrate that the formation of a customs union would be prevented if it were not allowed to 
adopt these quantitative restrictions and subsequently, Article XXIV did not justify the adoption of 
restrictions by Turkey.36

The trade restrictions permitted under Articles XI, XII, XIII, XIV, XV and XX of the GATT are 
exempted under Article XXIV:8(a)(i) if necessary. The absence of Article VI, which regulates the 
imposition of anti-dumping and countervailing duties and Article XIX which governs the application 
of safeguards has raised questions.37 The absence could mean that the provision in Article XXIV:8 
abolishes or at least allows the abolition of trade remedies. There has never been a consensus nor a 
ruling by the multilateral trading system dispute settlement system on the application of trade remedies 
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within customs unions and free trade areas. The WTO panel rulings on the issue were reversed by the 
Appellate Body and held to have no legal effect.38

Other cases such as the US – Line Pipe and Brazil – Tyres have rather dealt with whether the customs 
union or the free trade agreement has met the requirements set forth in Article XXIV. What is 
interesting here is to examine whether the defence of violation or inconsistency can rely on Article 
XXIV. The panel in Brazil – Tyres found that the MERCOSUR exemption was not inconsistent with 
Article XX under the Article XXIV exception.39 In US – Line Pipe the panel found that NAFTA was 
consistent with Article XXIV:5 and 8, thus Article XXIV offers a defense for violations of GATT and 
the Agreement on Safeguards.40 On the appeal, the Appellate Body upheld most of the panel’s 
findings. However, the Appellate Body stated that “we need not address the question whether an 
Article XXIV defence is available to the United States.  Nor are we required to make a determination 
on the question of the relationship between Article 2.2 of the Agreement on Safeguards and Article 
XXIV of the GATT 1994.41 Clearly, Article XXIV is sensitive to rule upon and the Appellate Body as 
well as the panels are very careful in their respective interpretations. As will be seen below, Article 
XXIV is commonly used as a defence in disputes on safeguard measures. Before we come to that 
discussion, we will continue to elaborate on what measures are allowed under Article XXIV. 

The Negotiating Group on Rules within the WTO has pointed out the need to analyse the intent and 
application of Article XXIV such as the “other restrictive regulations of commerce” in operation in 
RTAs,42 but with no results as yet. In the dispute US – Wheat Gluten, the panel examined the 
Appellate Body’s findings in Turkey – Textiles where it stated that GATT Article XXIV may provide a 
defence to a claim of violation of and inconsistency with a provision of the GATT 1994, but it never 
examined whether GATT Article XXIV provides a defence to a violation of the Agreement on 
Safeguards.43 However, as stated by the Appellate Body in Turkey – Textiles, GATT inconsistent 
measures can only be justified under Article XXIV if the requirements in Article XXIV:8 are met:

“…Article XXIV can, in our view, only be invoked as a defence to a finding that a measure is 
inconsistent with certain GATT provisions to the extent that the measure is introduced upon the formation 
of a customs union which meets the requirement in sub-paragraph 5(a) of Article XXIV relating to the 
"duties and other regulations of commerce" applied by the constituent members of the customs union to 
trade with third countries.”44

As mentioned a customs union or a free trade area is a territory where “the duties and other restrictive 
regulations of commerce are eliminated” but there is no definition of what constitutes “other restrictive 
regulations of commerce” (ORRC).45 Mathis suggests that the listing of Articles in the paragraph 
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specifies the restrictions that do not need to be eliminated, thus making the ones that are not listed the 
ORRC.46 This would mean that GATT Article XIX and, in consequence, safeguard measures ought to 
be eliminated if a regional trade agreement is to be constituted. This is supported by Gobbi Estrella 
and Horlick who suggest that abolition of the possibility of applying anti-dumping measures, 
countervailing duties and safeguard measures is mandatory in order to qualify as a customs union or a 
free trade area. Consequently, customs unions or free trade areas notified to the WTO that usually 
allow the internal application of trade defence measures would be unlawful derogations of the MFN 
principle.47 During the negotiations on rules in the WTO, this has also been discussed by for example 
the Republic of Korea.48 However, since the negotiations on Article XXIV have not been a success, 
the matter is still unresolved.

For a customs union, the interpretation is not implausible, since the formation of a common external 
policy includes the elimination of internal duties and other measures which are necessary in order to 
give effect to a functioning customs territory.49 Mathis argues that if a formation that does fail to 
eliminate the designated barriers on the appropriate amount of trade then it shall not be understood to 
mean a customs union or a free trade area.50

Gobbi Estrella and Horlick argue that trade remedies are not within the meaning of “duties” but rather 
within the meaning of “other restrictive regulations of commerce” in Article XXIV:8. One of the 
problems of literal interpretation here is that the English, French and Spanish versions differ from each 
other; the English version does allow for inclusion of trade defence measures in “duties” while the 
latter versions do not. In Article XXIV:5(a), (b) and 8(a)(ii)  “other regulations of commerce” (ORC) 
is used to refer to the RTAs’ internal trade liberalization requirements, without the term “restrictive”.51

This indicates that Article XXIV:8(a)(i) and (b) are distinguished in their “restrictive” nature but are 
otherwise similar. So the panel’s ruling in the case Turkey – Textiles, which was not rebutted by the 
Appellate Body, is relevant when interpreting the meaning of ORRC. The panel stated that “the 
ordinary meaning of the terms ‘other restrictive regulations of commerce’ could be understood to 
include any regulation having an impact on trade” (such as measures in the fields covered by the 
WTO rules, e.g., sanitary and phytosanitary, customs valuation, anti-dumping, technical barriers to 
trade; as well as any other trade-related domestic regulation, e.g., environmental standards, export 
credit schemes).52 Gobbi Estrella and Horlick argue that the definition in Turkey – Textiles suggests 
that ORRC means “any regulation of commerce having a restrictive impact on trade”.53 But it is not 
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clear whether this means cross-border trade (external) or trade between the constituent parties 
(internal).54 The list of exceptions can give some help since the exceptions listed in Article 
XXIV:8(a)(i) and (b) are by definition ORRC that are exempted.55 A brief introduction to the 
exceptions is to be found in Gobbi Estrella and Horlick’s article:

Table 7: 
Exceptions list56

Article XI Prohibits quotas and other restrictions on imports and exports other than duties and charges, 
except for certain import and export restrictions in the agricultural sector, such as those to support 
domestic supply management regimes.

Article XII Permits import restrictions in the event of balance payments emergencies.
Article 
XIII

Requires that in those areas where quotas are allowed (agriculture, for instance) quotas can be 
applied on a non discriminatory basis. 

Article 
XIV

Allows deviations from the non-discriminatory application of quotas under Article XIII if 
necessary for balance of payments reasons.

Article XV Allows deviations from GATT rules to comply with commitments to the International Monetary 
Fund.

Article XX Allows qualified deviations from GATT rules for measures to protect health, safety, the 
environment, (and other public policy purposes).

All the Articles except Article XX regulate quantitative restrictions applicable at the external border. 
Trade defence measures are also within the meaning of ORRC, since they are by definition border 
measures whose purpose is to restrict imports of certain products.57 The list of exceptions must be 
understood as exhaustive and not illustrative since the latter interpretation effectively includes words 
that are not there.58 This means that the abolition of the possibility of applying trade defence measures 
is mandatory if an agreement is to qualify as a customs union (or a free trade agreement) under WTO 
law in general and Article XXIV in particular. 59 Customs unions (or free trade agreements) that allow 
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for the internal application of trade defence measures are violating the MFN principle as Estrella and 
Horlick suggest. 

Pauwelyn, however, does not believe that the list is exhaustive and suggests that the flexibility offered 
in Article XXIV should be wide enough to include regional safeguard measures. The requirement is 
substantially all the trade and not all the trade.60 As Pauwelyn puts it, the question of whether Article 
XXIV prevents intra-regional safeguard measures is not likely to arise in a WTO dispute on 
safeguards since there is no discrimination. Then the only parties that would complain about the 
imposition of safeguard measures to all imports would be the regional parties and thus complain at the 
regional level. This would also be the case if safeguard measures were to be applied only to regional 
parties. The question could though arise in other WTO disputes for example Article XXIV. 61

Further, Pauwelyn believes that it is unconvincing that the list is exhaustive since it does not include 
trade restrictions imposed for reasons of national security or restrictions for balance of payments for 
certain developing countries.  Also, the requirement is elimination on substantially all the trade – not 
all trade restrictions except those necessary under the list. The question could only arise of whether the 
remaining trade that continues to circulate freely still qualifies as ‘substantially all the trade’ if 
safeguards were to be imposed on a substantial percentage of the trade. Finally, safeguard measures 
are of a temporary nature which plays in favour according to Pauwelyn.62

As a deduction, the following can be concluded. First, as Pauwelyn puts it, the requirement is 
substantially all the trade. This gives room for applying safeguard measures as discussed above. Thus, 
Article XXIV is wide enough to include safeguard measures. 

Second, no safeguard measures in regional trade agreement have been contested and ruled that they 
are in its entirety inconsistent with WTO law. The only cases when safeguard measures have been 
contested in this sense is when third parties are targeted by safeguard measures and regional parties are 
not. This however concerns multilateral safeguard measures. The question of intra-regional safeguard 
measures is not likely to find its way to the WTO DSB. Internal safeguard measures only affect the 
regional parties and the agreements most often refer to regional dispute settlement. If a party to a trade 
agreement apply a safeguard measure to third parties but exclude the regional parties, then it is likely 
to find its way to the WTO DSB. But that is a different question and will be dealt with in the coming 
Chapter. 

Lastly, as seen from Supplement A at the end of this study, there exist numerous trade agreements 
which do allow for regional safeguard measures. Some customs unions allow for regional safeguard 
measures and some others do not. The Southern African Customs Union (SACU) for example does not 
allow for regional safeguard measures.Taking that into account, this suggests that so long as the matter 
has not been authoritatively ruled on, regional safeguard measures could be seen as allowed by 
subsequent practice. 

WTO Agreements should be interpreted using customary rules of public international law thus for 
example the Vienna Convention on the Law of Treaties (VCLT) and in particular Articles 31-33.63

Thus, a treaty shall be interpreted in good faith in accordance with the ordinary meaning of its terms 
and in the light of their object and purpose of the treaty. In addition to context, any subsequent practice 
in the application of the treaty shall also be taken into account which means that the practice of 
including regional safeguard measures shall be taken into account. Subsequent practice means 
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consistent, treaty-related arrangements and oversights of the parties to or organs established by the 
treaty on international level, which reflect the mutual ideas of all the parties about the interpretation of 
the treaty and are found in the VCLT Article 31(3) (b).64 Consequently, regional safeguard measures 
ought to be allowed. Perhaps since so many regional trade agreements include regional safeguard 
measures, no country actually wants to find out whether they are allowed or not. Also, since the 
inclusion of regional safeguard measures is seen as a requirement for signing regional trade 
agreements, no RTAs would probably be agreed upon without them.

Also, most CU’s notified under Article XXIV do not allow for regional safeguard measures.65

However, the CARICOM do allow for safeguard measures.66 The first original treaty did not include 
safeguard measures but then when the treaty was revised in 2001, safeguard measures was included. 
Since most other CU’s do not include safeguard measures, this could also be seen as an indicator of 
subsequent practice. 

Before examining free trade agreements, we will examine one customs union. 

1.3.1.1 SACU
As mentioned, SACU is a customs union which does not allow for regional safeguard measures and it 
is notified under GATT Article XXIV. SACU do however allow for the use of multilateral safeguard 
measures. Thus, SACU is an interesting agreement to examine in this study. Also, even though SACU 
is a customs union, safeguard measures are introduced by the single countries instead of the customs 
union as a whole. This will all be attended to in the following. 

The SACU consists of South Africa, Lesotho, Namibia, Swaziland and Botswana. These countries are 
rather different from one another when it comes to especially economy but when it comes to the legal 
system they are more homogenous. 

Due to their membership of SACU, Botswana, Lesotho, Namibia and Swaziland (BLNS countries) 
apply anti-dumping, countervailing and safeguard measures imposed by South Africa as will be 
explained below. Chapter 6 of the 1964 Customs and Excise Act (main act), and Section 4 of the 
Board on Tariffs and Trade (BTT) Act, 1986, as amended in 1995 and 1997, provide the legal basis 
for anti-dumping, countervailing and safeguard measures in South Africa.67 Since the domestic 
industries of the BLNS countries do not produce most of the items concerned, the measures are mainly 
relevant to items produced in South Africa. Pursuant to this, BLNS countries could in principle be 
reprimanded on account of the imposition of these measures. 

At the request of a SACU industry, anti-dumping, countervailing or safeguard actions are initiated by 
the Board on Tariffs and Trade. After an investigation, the Board makes recommendations to the 
South African Minister of Trade and Industry (MTI). The Minister of Finance may, in accordance with 
a request of the MTI and by notice in the official Gazette, “impose, withdraw, or reduce anti-dumping, 
countervailing or safeguard duties, with or without retrospective effect.”68

In South Africa, and in SACU, safeguard actions are taken in the case of “disruptive competition”. 
Under the BTT Act, as amended in 1997, disruptive competition is defined as:
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“… the export of goods to South Africa or the common customs area of the SACU in such increased 
quantities, absolute or relative to domestic production in South Africa or the common customs area of the 
SACU which produces like or directly competitive products.”69

Article 18 of the SACU Agreement states that goods grown, produced or manufactured in the 
Common Customs Area shall be free of customs duties and quantitative restrictions. Exceptions are 
only allowed for the protection of health of humans, animals or plants, the environment, public morals, 
intellectual property rights etc.70 Article 22 states that Member States shall apply similar legislation 
with regard to customs and excise duties except where it is provided otherwise in the Agreement. This 
makes it effectively necessary for Botswana to pass legislation that is similar to that of South Africa, 
as it is the country that is the most developed of the Member countries. 

Each Member State has the right to prohibit or restrict the importation into or exportation from its area 
of any goods for economic, social, cultural or other reasons as may be agreed upon by the Council 
under Article 25.1. The provisions of the Agreement shall not be considered to suspend or succeed the 
provisions of any law within any part of the Common Customs Area which prohibits or restricts the 
importation or exportation of goods except where Members agree otherwise.71 By Article 25.3, the 
above “shall not be construed as permit the prohibition or restriction of the importation by any 
Member State into its area of goods grown, produced or manufactured in other areas of the Common 
Customs Area for the purpose of protecting its own industries producing such goods”.72 This means 
that regional safeguard measures are not allowed within the SACU. 

The Governments of BLNS are however permitted to impose temporary protection for infant 
industries in the form of provisionally levied additional duties.73 Such duties must be levied equally on 
goods grown, produced or manufactured in other parts of the Common Customs Area. Infant industry 
means an industry which has been established in the area of a member State for not more than eight 
years.74 There are also provisions in Article XVIII GATT 1994 which provide for special measures to 
protect the development of an infant industry in poor developing countries and special measures by 
developing countries with balance-of-payment difficulties. This means that a developing country 
Member can modify or withdraw a tariff concession in order to promote the establishment of a 
particular industry but must enter into negotiations with Members primarily affected by it. However, 
the infant-industry-protection exception under Article XVIII:7 has never been invoked by developing 
country Members since the entry into force of the WTO Agreement in 1995. Within SACU infant 
industry protection is allowed and some concerns have also been raised in order for other members to 
protect them from South African companies.75 Unfair trade practices shall be addressed by the Council 
on the advice of the Commission in accordance with an annex to the agreement which has not yet been 
implemented.76

Since Article 25.3 prohibits the members from applying trade defence measures towards goods grown, 
produced or manufactured in other Member states with a view to protecting its own production, this 
provides some uncertainty as to what measures the members is allowed to use and against whom. But 
the SACU Members are Members of the WTO and are thus entitled to apply safeguards under the 
GATT 1994 and the Agreement on Safeguards. As mentioned, the most important imports come from 
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within the SACU area which indicates that if one member faces import surges it is most likely that 
such surges are of relatively local origin. 

Interestingly, since SACU is a customs union, it establishes that safeguard measures may only be 
imposed in response to a rapid and significant increase in imports of a product as a result of an 
unforeseen development, where such increased imports cause or threaten to cause serious injury to the 
Southern African Customs Union industry producing the like or directly competitive product. It is also 
indicated in the preamble, as well as in Article 1, that it is the SACU which imposes measures, not the 
individual countries.77

This case illustrate that internal safeguard measures ought not to be included in customs unions and 
when applying multilateral safeguard measures they should be applied by the customs union, not the 
individual countries. 

1.3.2 Article XXIV – FTAs: Are regional safeguard measures allowed? 
In Turkey – Textiles, it was stated by the Appellate Body that GATT inconsistent measures can only be 
justified under Article XXIV if the requirements in Article XXIV:8 are met. Furthermore, the 
Appellate Body found that the text of the chapeau indicates that Article XXIV can justify measures 
inconsistent with certain other GATT provisions if they are introduced on the formation of a customs 
union.  However, the chapeau of Article XXIV:5 state that “…the provisions of this Agreement shall 
not prevent…the formation of a customs union or of a free-trade area or the adoption of an interim 
agreement necessary for the formation of a customs union or a free-trade area…” (Emphasis added). 
This indicates that the same applies for free-trade areas and that the findings in Turkey – Textiles ought 
be applied on free trade areas as well. Thus, the chapeau makes it clear that Article XXIV under 
certain conditions may justify the adoption of a measure which is inconsistent with certain other 
GATT provisions and may be invoked as a possible defence to a finding of inconsistency. This is only 
the case if the measure is introduced upon the formation of a free trade area and only to the extent that 
the formation of a free trade area would be prevented if the introduction of the measure were not 
allowed. The question that arises is whether safeguard measures would be introduced upon the 
formation of a free trade area and would the free trade area be prevented if the measure were not 
allowed?

Free trade areas are distinguished from customs unions since they do not have a common external 
tariff and thus different quotas and customs. The internal requirements are however the same. Duties 
and other restrictive regulations of commerce should be eliminated with respect to substantially all the 
trade, i.e. remove barriers on trade between the member countries. Since the wording in Article XXIV 
are basically the same for customs unions and free trade agreements this ought to indicate that if 
safeguard measures are allowed or not ought to be the same for free trade agreements. 

The footnote of Article 2.1 in the Agreement on Safeguards clearly states that a customs union may 
apply a safeguard measure as a single unit or on behalf of a member State. However, the panel in US –
Line Pipe found that the footnote also applies to free trade areas.78 The Appellate Body did not address 
the issue but the Appellate Body in Argentina – Footwear concluded though that the footnote only 
applies to customs unions.79 Thus, a free trade area cannot apply a safeguard measure on behalf of the 
free trade area. This conduct is limited to customs unions. 

As a deduction, the following can be concluded which is the same as for customs unions. First, the 
requirement of substantially all the trade gives room for applying safeguard measures. Thus, Article 
XXIV is wide enough to include safeguard measures. 
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Regarding whether or not free trade agreements are allowed to include regional safeguard measures 
nothing indicates that there should be any difference from customs unions. Thus, regional safeguard 
measures ought to be allowed due to that the requirement substantially all the trade gives room for 
safeguard measures. As Mathis puts it, there is no context in the Article that suggests that the 
elimination of ORRC’s in customs unions should be different or less than that in free trade areas.80

The existence of the clause does however suggest the possibility of eliminating a noteworthy amount 
of regional trade.81Also, the question of intra-regional safeguard measures is not likely to find its way 
to the WTO DSB. Lastly, due to subsequent practice, regional safeguard measures ought to be allowed 
to be included in free trade agreements since most free trade agreements allow for both multilateral 
and regional safeguard measures. 

Some free trade agreements that do allow for safeguard measures are the Economic Partnership 
Agreements (EPAs) and the Southern African Development Community (SADC). 

1.3.2.1 EPAs
The EU-CARIFORUM and the EU-Eastern and Southern Africa States Interim EPA are free trade 
agreements which were notified under Article XXIV.82 The other EPAs are supposed to be notified 
under Article XXIV but are interim agreements as yet. This is the reason for including them as 
examples in this article.

The African Caribbean Pacific (ACP) countries have long been given special trade preferences by the 
EU. This started with the first cooperation conventions; the 1964 Yaoundé Convention and the Lomé 
Convention which came into force in April 1976. The Lomé Convention was designed to provide a 
framework for trade between the European Community (EC) and developing ACP countries. 

The Lomé Convention was renegotiated and renewed three times during the years 1981-1989. It 
finally covered both trade provisions and increased economic and technical aid. The treaty which 
replaced Lomé IV in June 2000 became known as the Cotonou Agreement, having been signed in 
Cotonou, Benin.83

Due to its lack of reciprocity and the non-fulfilment of the “substantially all the trade” requirement, the 
Cotonou Agreement has been regarded as contradicting both the fundamental WTO principles of non-
discrimination contained in GATT Article I and II and the provisions of GATT Article XXIV.84  
Article XXIV allows such regional trading arrangements provided certain strict criteria are met. ??? 
The EU was granted a temporary waiver by the WTO for this special kind of preference agreement 
with developing countries but the waiver expired on 31 December 2007.85 Since the waiver expired, 
new agreements which comply with GATT Article XXIV have been signed between the EU and the 
ACP countries and these are called the Economic Partnership Agreements (EPAs). The EPAs consist 
of seven regional negotiation groups with one full agreement, the others being interim agreements. 86
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Interim agreements must lead to either a free trade area or a customs union and contain a plan to 
achieve this. The maximum transition period is 10 years.87 The group of Caribbean countries (except 
Haiti) have signed a full regional EPA called the EU-CARIFORUM. In the Pacific area, Papua New 
Guinea and Fiji have initialled an interim agreement. In East and Southern Africa (ESA), the East 
African Community has initialled an interim agreement. In West Africa Côte d’Ivoire and Ghana have 
initialled individual interim agreements. In the SADC area, all parties but South Africa – thus 
including Botswana - has signed an interim agreement called the EU-SADC Agreement.88 Central 
Africa has also signed an interim agreement.89 Burundi, Rwanda, Tanzania, Kenya and Uganda 
(Eastern African Community, EAC) initialled a framework EPA on 28 November 2007. Here, the full 
agreement between the EU and CARIFORUM is of special interest since it is the only full agreement 
so far and the EU-SADC is of special interest since Botswana is party to the agreement. 

Regional safeguard measures can be applied after alternative solutions have been examined and they 
shall not exceed what is necessary to remedy or prevent the serious injuries or disturbances that have 
been found.90 The clauses on safeguard measures are quite lengthy and informative and have also been 
changed during the negotiations. The agreements include both multilateral and regional safeguard 
clauses and the multilateral shall be observed by the WTO DSB while the regional safeguard measure 
shall be observed by the regional dispute settlement. 

The European Commission announced that those countries that have concluded an EPA without 
ratifying and implementing it will lose the benefit of the Market Access Regulation as of 1 January 
2014. This meant that developing country Members could have lost their free access to the EU market 
if they did not ratify.91 However, the deadline has been extended to 2016.92

1.3.2.1.1 SADC
According to the SADC Agreement, safeguard measures may be applied to a product only if the 
Member state determines that the product is being imported to its territory in such increased quantities 
and under such conditions as to cause or threaten to cause serious injury within Article 20.1. Serious 
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injury shall be determined in accordance with Article 4 of the WTO Agreement on Safeguards. By 
Article 20.3, the measure shall be applied irrespective of its source within the region. 

South Africa has not yet signed the EU-SADC agreement (see more below) and currently trades with 
the EU under the Trade and Development Cooperation Agreement (TDCA) concluded in 1999.93

South Africa was excluded from the trade provisions of the Cotonou Agreement which explains why it 
had a separate arrangement.94

All SACU Members are also members of the Southern African Development Community (SADC) 
which has 15 members.95 SADC established a Free Trade Area in August 2008 and the plan was to 
establish a Customs Union in 2010 but this has been postponed to an unspecified date. It remains 
unclear how this will affect SACU since South Africa has not signed the EU-SADC interim 
agreement. Negotiations for a comprehensive agreement do, however, include South Africa.96 One 
reason for not signing is said to be the MFN clause. The clause has been a subject of debate since the 
EU pushed for a clause which states that it would apply to preferences that the ACP parties grant to 
any “major trading partner”, see section 3.6.1.97 Such a clause would be applied to all future trade 
agreements, both under the GATT Article XXIV and the Enabling Clause. The African, Caribbean and 
Pacific (ACP) countries would also not be allowed to give greater benefits to other trading partners 
even if they are developing countries. If a party excludes a product as sensitive under the EPAs and 
then allows open trade with the same product with a third country, the EU argues that it should be 
granted the same benefits.98 Another argument is that the potential MFN clause goes against the non-
discrimination principle since it does not favor the “weaker party”. The EU claims that it is trying to 
ensure that it will not be discriminated against.99 Within SACU, parties may maintain preferential 
trade arrangements existing at the time of entry into force of the 2002 SACU agreement, but must 
negotiate on common grounds before joining new agreements. New agreements or amendments to 
existing agreements need the consent of the other Members.100  

To further complicate the matter, SADC is also part of the African Union which has formed the 
African Economic Community (AEC). The objectives of the AEC are to promote economic, social and 
cultural development by strengthening existing regional economic communities and establish other 
communities where there are none.101 The Member States of each regional economic community have 
agreed to progressively establish a Customs Union without customs duties, quota restrictions, other 
restrictions or prohibitions or administrative barriers or other non-tariff barriers and eventually to 
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adopt a common external customs tariff.102 There is however a safeguard clause in the treaty 
establishing the AEC.103

These examples show that both multilateral and regional safeguard measures are included in free trade 
agreements. 

1.4The Enabling Clause
The Enabling Clause is quite different from Article XXIV. It is not as detailed as Article XXIV. The 
Enabling Clause state in relevant parts:

1. Notwithstanding the provisions of Article I of the General Agreement, contracting parties may 
accord differential and more favourable treatment to developing countries104, without according 
such treatment to other contracting parties.

… 

2 (c) Regional or global arrangements entered into amongst less-developed contracting parties for the 
mutual reduction or elimination of tariffs and, in accordance with criteria or conditions which may be 
prescribed by the CONTRACTING PARTIES, for the mutual reduction or elimination of non-tariff 
measures, on products imported from one another;

…

3.         Any differential and more favourable treatment provided under this clause:

a)         shall be designed to facilitate and promote the trade of developing countries and not to raise 
barriers to or create undue difficulties for the trade of any other contracting parties;

b)         shall not constitute an impediment to the reduction or elimination of tariffs and other restrictions 
to trade on a most-favoured-nation basis;

…

This section intends to highlight agreements that are notified under the Enabling Clause and include 
safeguard measures. As mentioned differential and more favourable treatment to developing countries 
applies to preferential tariff treatment in accordance with the Generalized System of Preferences as 
laid down in Article 2(a). Developing countries can also form regional or inter-regional preferential 
arrangements amongst themselves in accordance with Article 2(c). 

Paragraph 1 of the Enabling Clause permits Members to provide “differential and more favourable 
treatment” to developing countries despite the MFN obligation of Article I:1 of the GATT 1994. As a 
result of that, the Enabling Clause operates as an “exception” to Article I:1.105 Paragraph 1 of the 
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Enabling Clause ensures that, to the extent that there is a conflict between measures under the 
Enabling Clause and the MFN obligation in Article I:1, the Enabling Clause, as the more specific rule 
(lex specialis), prevails over Article I:1.106 When determining such a conflict, the consistency of a 
challenged measure with Article I:1 should first be examined and, if inconsistent, it should then be 
decided whether the measure is nevertheless justified by the Enabling Clause. The Enabling Clause 
does not exclude the applicability of Article I:1 but it is only possible to apply one provision at a 
time.107

When invoked, the relevant provisions of the Enabling Clause could be viewed as lex specialis within 
WTO law, with respect to RTAs on goods between developing countries. Thus, it is possible that the 
Enabling Clause would serve to authorize RTAs among developing countries even if the requirements 
of Article XXIV are not fully satisfied.108

Only a few regional trade agreements have been notified under the Enabling Clause in pursuant to 
Article 2(c) namely the Andean Community, some ASEAN agreements, AFTA, Asia Pacific Trade 
Agreement (APTA), Chile – India, Common market for Eastern and Southern Africa (COMESA), 
East African Community (EAC), Southern Common market (MERCOSUR) etc.109 Some of these are 
now involved in RTAs with the EU due to the EPAs. In this thesis the ASEAN agreements and 
MERCOSUR have been examined more closely. Agreements between developing countries that are 
notified under the Enabling Clause are for example AFTA as mentioned, COMESA, EAC and 
MERCOSUR. Those agreements are all interesting for this thesis. Safeguard measures according to 
AFTA has been described in Chapter 4. Interestingly, the MERCOSUR is a customs union while the 
other agreements are free trade agreements. The MERCOSUR has however claimed to have liberated 
substantially all the trade.110

The portrayal of the legal bases for the existing Asian agreements is complex. The original trade 
arrangements in ASEAN were established pursuant to a waiver of GATT obligations as they were not 
considered as an RTA/FTA or a Customs Union under GATT Article XXIV but rather dealt with 
preferential trade between the Members of ASEAN.  The authority for the preferential arrangements in 
ASEAN was the Enabling Clause; this was also the case for AFTA.111  This may however be revised 
when and if the (or some) Members of ASEAN reach developed country status.112 In the following 
sections it will be explained why the legal basis for regional trade agreements is important and also 
why there could be a need for change. 

However, even though AFTA has been notified under the Enabling Clause, the implementation of the 
AFTA has been resorted to Article XXIV. Thus, a relevant question is whether the AFTA covers 
“substantially all the trade” requirement.113 This thesis does not nevertheless intend to investigate 
whether the ASEAN agreements does so or not. Rather this thesis intends to investigate the differences 
between notifications under Article XXIV or the Enabling Clause and the legality of safeguard 
measures under both regulations. The ASEAN-Australia New Zealand FTA on the other hand was 
notified under GATT Article XXIV as was the ASEAN-Japan FTA. The ASEAN-Korea FTA was 
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notified under both the Enabling Clause and Article XXIV.114 The Republic of Korea notified the 
agreement under Article XXIV while the other party, the ASEAN Member countries, notified it under 
the Enabling Clause. This is probably due to these countries’ level of development. However, this 
practice of notifying an agreement under both is elaborated on further below.  

The Committee on Regional Trade Agreements (CRTA) ensures the transparency of RTAs and RTAs 
falling under Article XXIV are notified to the Council for Trade in Goods (CTG). Notifications under 
the Enabling Clause are made to the Committee on Trade and Development (CTD), also for RTAs 
falling under paragraph 2(c) of the Enabling Clause.115 The CTD can consider other questions arising 
from the application of any WTO provision in favour of developing countries. The CRTA was 
established after the CTD and also after the entry into force of the WTO. However, the CRTA can also 
consider other questions as established in paragraph 1(a):

“To carry out the examination of agreements in accordance with the procedures and terms of reference 
adopted by the Council for Trade in Goods, the Council for Trade in Services or the Committee on Trade 
and Development, as the case may be, and thereafter presents its report to the relevant body for 
appropriate action”.116

Both the CTD and the CRTA seem to have power to commence reviews or examinations of such 
RTAs.117

Interestingly, the Enabling Clause only covers trade in goods, so there is no equivalence if developing 
countries want to notify an agreement with trade in services. However, Article V of the GATS do take 
note of the needs of developing countries while Article XXIV of the GATT do not. 

First, an introduction to customs unions notified under Article 2(c) Enabling Clause.

1.4.1 Enabling Clause – CU: Are regional (internal) safeguard measures allowed? 
In order to discuss whether safeguard measures are allowed or not in customs unions under the 
Enabling Clause, we have to begin by examining customs unions under the Enabling Clause. The 
relevant question here is what constitutes a customs union. Some few cases have touched upon the 
question and Turkey – Textiles is one of them. However, the issue whether or not the relation between 
Turkey and the European Communities was a customs union within the meaning of Article XXIV was 
not appealed.118 The panel however maintained in Turkey – Textiles that it is arguable that a customs 
union (or a free-trade area) as a whole would logically not be a measure subject to challenge under the 
DSU and that panels do not have jurisdiction to assess the overall compatibility of a customs union 
with the requirements of Article XXIV”.119

There is currently a discussion whether customs unions are permissible under the Enabling Clause. 
The EU has for example restated “that paragraph 2(c) of the Enabling Clause does not provide the 
appropriate legal basis for justifying the formation of a customs union, which includes the elimination 
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of non-tariff barriers.”120 Whether it is possible to notify customs unions under the Enabling Clause 
will be elaborated on further below. 

Paragraph 2(c) state in relevant parts that it provides for the establishment of regional and global 
agreements among developing countries (i) for the mutual reduction or elimination of tariffs; and (ii) 
in accordance with criteria or conditions which may be prescribed by the contracting parties, for the 
mutual reduction or elimination of non-tariff measures, on products imported from one another.121 The 
EU argued that the elimination of restrictions on importation or exportation that fall under GATT 
Article XI:1 would depart from most favoured nation treatment not only in the sense of Article I:1, but 
also Article XIII:1. The members of the GCC argued that the Enabling Clause does not require 
members to prescribe criteria or conditions for the reduction or elimination of non-tariff members, but 
merely provides for the possibility to do so. 

According to the Legal Note by the Secretariat,122 RTAs under the Enabling Clause provide merely for 
the reduction of tariffs between the parties and does not have to lead to the elimination of trade 
restrictions as is required under GATT Article XXIV:8.123 It was considered an open question whether 
such RTAs might introduce discrimination on non-tariff measures which are inconsistent with GATT 
Article XI which generally eliminates quantitative restrictions. This is contrary to GATT Article 
XXIV.124 Since then the issue has also arisen whether a customs union under the Enabling Clause 
could have a common external tariff exceeding its WTO binding without justifying it under Article 
XXIV:6.125

At this point some conclusions can be drawn. First, the possibility of customs unions under the 
Enabling clause is not expressly ruled out. Thus, it is possible to notify customs unions under the 
Enabling Clause. Second, customs unions under the Enabling Clause do not have to eliminate trade 
restrictions, thus, safeguard measures ought to be allowed under the Enabling Clause. However, 
customs unions that violates other provisions than Article I are not justified under the Enabling Clause. 
This means that quantitative restrictions ought not to be allowed since it is a breach of GATT Article 
XIII. According to GATT Article XIII quantitative restrictions can only be applied if the importation 
of the like product of all third countries is similarly prohibited or restricted. In Argentina – Footwear,
the safeguard measure was imposed against non-MERCOSUR imports (while the MERCOSUR 
imports were included in the investigation).126 In accordance with the parallelism requirement all 
imports have to be targeted by the safeguard measure if all imports were included in the injury 
calculation. This will be attended to in Chapter 6. Nevertheless, if safeguard measures are to be used in 
regional trade agreements notified under the Enabling Clause they cannot violate other WTO law 
besides the MFN obligation in Article I. This indicates that quantitative restrictions which do not fulfil 
the requirements of Article XIII should be prohibited. Also, safeguard measures that do not fulfil 
Article XIX ought to be prohibited. 
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Lastly, there are currently nine customs unions that have been notified under the Enabling clause, 
MERCOSUR being one of them.127

1.4.1.1 MERCOSUR
The Southern Common Market (MERCOSUR) is a customs union between the Argentine, Brazil, 
Paraguay, Uruguay, Bolivia and Venezuela. MERCOSUR originated before the establishment of the 
WTO and was notified in 1992 to the GATT 1947 “under the Enabling Clause, and remains under that 
legal cover in the WTO.”128

The MERCOSUR include regional safeguard measures in Annex IV.129

As mentioned, the MERCOSUR is a customs union and notified under the Enabling Clause. 
Nevertheless, the contracting parties of the WTO reached a compromise after informal consultations 
that MERCOSUR would be subject to an examination in the light of the Enabling Clause as well as 
Article XXIV.130 This was however decided after the dispute Argentina – Footwear where Argentina 
used Article XXIV as a defence on MERCOSUR actions.131 Thus, it is possible to notify customs 
unions under the Enabling Clause. The questions that remain are whether it is possible to defend 
safeguard measures in customs unions under the Enabling Clause and if it is possible to change the 
status of notification. In Argentina – Footwear, Argentina applied safeguard measures in the form of 
quantitative restrictions on imports of footwear cleared through customs under MERCOSUR Common 
Nomenclature tariff headings.132

1.4.2 Enabling Clause – FTAs: Are regional (internal) safeguard measures allowed? 
As seen in the previous sections, it is possible to notify a customs union and/or a free trade agreement 
under the Enabling Clause as long as it doesn’t violate other WTO provisions besides GATT Article I. 
Thus, safeguard measures ought to be allowed under the Enabling Clause as long as they only violate 
Article I. Customs unions under the Enabling Clause have been questioned as seen above. Free trade 
agreements under the Enabling Clause are not so controversial and have not been questioned in the 
same manner.133

ASEAN and the AFTA are free trade agreements notified under the Enabling Clause and some of 
these agreements will be presented here in order to make further reflections. 

1.4.2.1 ASEAN
Five original Member Countries established the ASEAN in 1967. These were Indonesia, Malaysia, the 
Philippines, Singapore and Thailand. Since then Brunei Darussalam, Vietnam, Laos PDR, Cambodia 
and Myanmar have joined.134 Its objectives are to accelerate economic growth, social progress and 
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cultural development and to promote regional peace and stability.135 This indicates that the object and 
purpose behind the ASEAN is both economic and political: economic growth is promoted as well as 
peace and stability. 

The ASEAN Free Trade Area (AFTA) agreement was signed in 1992 and aims at strengthening 
national and ASEAN economic resilience, the development of the national economies and the 
expansion of investment and production opportunities, trade, and foreign exchange earnings.136 The 
legal cover for the AFTA is the Enabling Clause, which will be further described in Chapter 4. It is 
believed that the ASEAN Economic Community, which is to be created by 2015, will become the 
central focus for East Asian economic cooperation.137

The region is a net exporter of all agricultural products and ASEAN countries have been active 
members of the Cairns group, the Group of 20 and the Group of 33.138 The ASEAN countries are large 
exporters of particular products. For example, Member countries of the ASEAN account for 85 per 
cent of the world’s rubber exports and 80 per cent of the trade in palm oil.139

There are also other ASEAN initiatives such as the ASEAN+3 which is a forum that functions as a 
coordinator of cooperation between the Association of Southeast Asian Nations and the three East 
Asian nations of China, Japan, and South Korea.140 ASEAN+6 consists of ASEAN+3 as well as 
Australia, India and New Zealand and this group focuses on education, energy, finance, natural 
disasters etc. 

ASEAN has also been discussing a Free Trade Agreement with the EU and separate agreements 
between the EU and for example Vietnam, Thailand and Malaysia are under negotiation. 

The ASEAN countries have adopted various safeguard measures such as the Protocol on the Special 
Arrangement for Sensitive and Highly Sensitive Products, Article VII which states that any emergency 
measure applied to sensitive products shall be subject to the provisions of Article 6 of the Common 
Effective Preferential Tariff Scheme (CEPT) Agreement and its Interpretative Notes. Highly sensitive 
products can be accorded further flexibility. 

The AFTA does not apply a common external tariff on imported goods since it is not a customs union. 
Instead every Member imposes tariffs on goods entering from third countries based on its national 
schedules.141 Within ASEAN, Members are allowed to apply a tariff rate up to 5 per cent and this is 
what is known as the above mentioned Common Effective Preferential Tariff (CEPT) Scheme. There 
are three occasions where ASEAN Members can exclude products from the CEPT scheme; (i) 
temporary exclusions; (ii) sensitive agricultural products and (iii) general exceptions. The exclusion 
itself is a withdrawal of preferences, i.e. going back to normal tariff levels. The Agreement on the 
CEPT for the ASEAN Free Trade Area, Article 6 states that if: 

“…as a result of the implementation of this Agreement, import of a particular product eligible under the 
CEPT Scheme is increasing in such a manner as to cause or threaten to cause serious injury to sectors 
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producing like or directly competitive products in the importing Member States, the importing Member 
States may, to the extent and for such time as may be necessary to prevent or to remedy such injury, 
suspend preferences provisionally and without discrimination, subject to Article 6 (3) of this Agreement. 
Such suspension of preferences shall be consistent with the GATT.”

The measure above is thus a regional safeguard measure since it is only applicable to other ASEAN 
parties and it is also consistent with GATT Article XIX. This means that the safeguard measure has to 
be applied in accordance with GATT Article XIX even though the provision cited implies that the 
measure can be applied as long as it is necessary. However, this statement only covers products under 
the CEPT Scheme. Further, even though the measure should be applied without discrimination, the 
Philippines officially announced in 2004 that it would retroactively apply safeguard measures on 
imports from several specified countries.142 As stated earlier, safeguard measures under GATT Article 
XIX have to be applied to products, not specific countries. The question is therefore whether this kind 
of regional safeguard measure can be consistent with Article XIX or Article XXIV or both. This will 
be elaborated on in the next chapter. 

One of the countries that the Philippines objected to was Vietnam which announced in 2009 that it 
would start a safeguard investigation on imports of Float Glass from other Asian countries.143 Either 
both countries really did experience import surges from each other (or other Asian countries) or this 
could be seen as retaliation or even a way of liberalizing trade by way of rather suspicious-looking 
competition rules. This could also indicate that the safeguard measure was used instead of anti-
dumping or countervailing duties as these are not to be applied in the case of fair trade but are to be 
used to offset unfair trade practices as seen in Chapter 2. 

ASEAN has also signed free trade agreements containing safeguard clauses with other parties. Here 
are some examples:

In the ASEAN-Australia-New Zealand Free Trade Area, a safeguard clause appears in chapter 7. The 
Agreement contains transitional measures, provisional and multilateral measures.  According to 
chapter 7 Article 3, the parties may suspend further reductions or increase the rate of customs duties 
on MFN rate. The Agreement establishing the ASEAN-Australia-New Zealand Free Trade Area was 
notified under GATT Article XXIV.  

The ASEAN-India Free Trade Area (AIFTA) has safeguard clauses which state that the contracting 
parties have the right to apply multilateral safeguard measures under GATT, transitional measures and 
general regional measures. Regional measures may either suspend further reductions or increase the 
tariff rate at MFN level according to Article 10.4.144

As mentioned, the ASEAN-China Free Trade Area (ACFTA) includes multilateral safeguard 
measures, transitional measures and general regional measures.145 Multilateral measures cannot be 
applied at the same time as regional measures and the use of the latter must be compensated for. 
Article 3.8 of the ASEAN-China FTA provides for safeguard measures in the framework agreement:
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“… safeguards based on the GATT principles, including, but not limited to the following elements: 
transparency, coverage, objective criteria for action, including the concept of serious injury or threat 
thereof, and temporary nature”.146

On the application of WTO provisions it is stated that: 

“The WTO provisions governing modification of commitments, safeguard actions, emergency measures 
and other trade remedies, including anti-dumping and subsidies and countervailing measures, shall, in the 
interim, be applicable to the products covered under the Early Harvest Programme and shall be 
superseded and replaced by the relevant disciplines negotiated and agreed to by the Parties under Article 
3(8) of this Agreement once these disciplines are implemented.”

ASEAN countries which are WTO Members can also apply a special safeguard rule – the Transitional 
Product-specific Safeguard (TPSS) – which is only applicable towards China due to the Protocol of 
Accession of the People’s Republic of China.147 The protocol meant that for twelve years after its 
accession, other Members could impose quotas and tariffs on Chinese goods while only having to 
show minimal injury and there were also restrictions on China’s ability to retaliate. Of the 10 Member 
States in ASEAN, nine are also members of the WTO.148 This means that only these nine countries can 
rely on the WTO regarding dispute settlements and other rights and obligations. 

Safeguard measures are given much space in the ASEAN-Korea Free Trade Agreement and the 
agreement is notified under both the Enabling Clause and Article XXIV.149 First there is a multilateral 
safeguard measure within WTO law which is not subject to dispute settlement under the ASEAN-
Korea Free Trade Agreement. There is also a transitional safeguard measure as well as a general 
regional safeguard measure (ASEAN-Korea FTA safeguard measure) where unforeseen developments 
are a requirement. The different measures cannot however be applied at the same time. The permitted 
measure is either a suspension of further reductions or an increase in the tariff rate up to the applied 
MFN rate. 

However, AFTA is notified under the Enabling Clause and not GATT Article XXIV. The safeguard 
measures in the ASEAN FTAs are not very detailed and in general only refer to the safeguard 
measures that can be applied under WTO law. They also allow for regional safeguard measures in that 
they do not prohibit them. Some of the agreements, such as the ASEAN-Korea Free Trade Agreement 
and the ASEAN-Australia-New Zealand Free Trade Area have more extensive provisions on 
safeguard measures. What is significant in this region and perhaps especially in the ASEAN is that the 
focus is rather on accelerating economic growth and social progress, thereby encouraging stability and 
peace, than on enhanced trade.

Seen from these examples, safeguard measures are as common in free trade agreements under the 
Enabling Clause as under Article XXIV. Basically the safeguard clauses look the same despite the fact 
that they can only violate GATT Article I which means that they can only violate the Most Favoured 
Nation treatment. 
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1.5Comparison of results
There are many differences between Article XXIV and the Enabling Clause as well as customs unions 
and free trade agreements. For example there is a standard format for the information required when 
notifying an agreement under Article XXIV. This format, which should be regarded as a guideline, 
specifies that the information on safeguard measures is required.150

As mentioned, customs unions are an exception to the MFN principle and thus GATT Article I. 
However, the requirements under Article XXIV need to be satisfied in order to fulfil Article I. In 
Canada — Autos, the Appellate Body stated that the object and purpose of Article I “is to prohibit 
discrimination among like products originating in or destined for different countries”.151 In EC —
Bananas III the Appellate Body stated that GATT Article I applies to de facto discrimination.152

However, in Canada — Autos, the Appellate Body found the prohibition of discrimination under 
Article I:1 to include both de jure and de facto discrimination; “Article I:1 does not cover only ‘in 
law’, or de jure, discrimination. As several GATT panel reports confirmed, Article I:1 covers also ‘in 
fact’, or de facto, discrimination.”153 In Canada — Autos, the issue was whether a Canadian duty 
exemption was inconsistent with Article I:1 and Canada raised Article XXIV as a defence. The Panel 
rejected this defence, because, on the one hand, Canada was not granting the import duty exemption to 
all NAFTA manufacturers and, on the other hand, manufacturers from countries besides the United 
States and Mexico were being provided duty-free treatment.154 This shows that Article XXIV cannot 
be raised as a defence due to a violation of Article I if the requirements of Article XXIV are not 
fulfilled. This means that agreements under the Enabling Clause that do not fulfill the requirements of 
Article XXIV cannot rely on Article XXIV as a defence of violations of Article I. Thus, parties to an 
agreement under the Enabling Clause must rely on the Enabling Clause in order to provide a defence. 
However, the Enabling Clause is not so detailed as to provide a thorough defence. 
In order to be consistent with WTO law, RTAs between developing countries must comply with both 
paragraph 2 (c) and 3 (a).155 Paragraph 2 (c) state that “regional or global arrangements entered into 
amongst less-developed contracting parties for the mutual reduction or elimination of tariffs and, in 
accordance with criteria or conditions which may be prescribed by the contracting parties, for the 
mutual reduction or elimination of non-tariff measures, on products imported from one another”.156

Article 3 (a) state that any differential and more favourable treatment “shall be designed to facilitate 
and promote the trade of developing countries and not to raise barriers to or create undue difficulties 
for the trade of any other contracting parties”. 

Thus, there are some differences between the Enabling Clause and Article XXIV. Article XXIV:8 call 
for the elimination of trade restrictions (duties and other restrictive regulations of commerce) while the 
Enabling Clause call for the reduction of tariffs. Consequently, discrimination or non-tariff measures 
might be allowed. Also, as mentioned, RTAs under the Enabling Clause are not required to cover 
“substantially all the trade”. Lastly, the use of the word “shall” in paragraph 3 (a) is in comparison
with the word “should” in Article XXIV:4 more stringent.157
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Also, Article XXIV can only be invoked as a defence to a finding that a measure is inconsistent with 
certain GATT provisions to a customs union meets the requirement in Article XXIV:5(a).158

The term “substantially all the trade” is absent in the Enabling Clause. This implies that agreements 
notified under the Enabling Clause do not have to eliminate internal trade barriers entirely.159

Accordingly, since the Enabling Clause does not cover non-tariff measures, safeguard measures are 
justifiable under the Enabling Clause. 

In Argentina – Footwear the issue was Argentina’s application of multilateral safeguard measures 
which is different from regional safeguard measures as discussed above. However, the Panel made an 
apparent assumption that Article XXIV was applicable and no claim was made regarding the legal 
status of MERCOSUR.160 Argentina claimed that it could not impose safeguard measures against 
imports from other MERCOSUR countries because of GATT Article XXIV as well as secondary 
MERCOSUR legislation. Thus, according to Argentina, it was incompatible to impose safeguard 
measures within the MERCOSUR customs union due to Article XXIV:8.161

In the Appellate Body Report on Brazil – Tyres the EC questioned whether the MERCOSUR 
exemption from an import ban was justified under GATT Article XX(d) or XXIV.162 An import ban is 
a restriction which can be permitted under Article XXIV:8(i) while safeguard measures are not listed 
in the same paragraph. However, for this study, the defence claim under Article XXIV is particularly 
interesting. As mentioned, the MERCOSUR was not notified under Article XXIV. Thus, Brazil –
Tyres can give some guidance whether Article XXIV can be used as a defence when notified under the 
Enabling Clause. 

The US had also questioned whether Brazil could rely on Article XXIV since the article could not be 
invoked if the Member had chosen not to subject the customs union to the procedures under the 
article.163 It is doubtful whether a customs union or a free trade area notified under the Enabling 
Clause can rely on Article XXIV, especially if it does not meet the requirements under Article XXIV.
The US and Indonesia also raised a similar argument in Argentina – Footwear which concerned 
MERCOSUR.164 Brazil argued that Article XXIV:7 did not provide a formal notification requirement 
but that MERCOSUR had notified in a manner that met the requirements of ArticleXXIV:7.165 Article 
XXIV:7 explicitly requires notification. The MERCOSUR had only an agreement with the Chair of 
the Committee on Trade and Development (CTD) that a Working Party would be established to 
examine MERCOSUR “in light of the relevant provisions of the Enabling Clause and of GATT 1994, 
including Article XXIV”.166 The question is whether this constitute a notification according to Article 
XXIV:7? And also, is it possible to notify an agreement under both the Enabling Clause and Article 
XXIV and then rely on whatever legal ground is most beneficial? 
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According to Article XXIV:8(a) MERCOSUR have to show that the MERCOSUR parties has 
eliminated duties and other restrictive regulations of commerce with respect to substantially all trade 
and that they have established a common external trade regime.167

Brazil argued that “substantially all the trade” had been liberalized between the members of the 
MERCOSUR and that it complied with Article XXIV,168 but the EC contended that WTO Members 
had not reached an agreement on whether MERCOSUR complied with Article XXIV even after years 
of examination in the WTO Committee on Trade and Development.169 The panel never verified 
whether MERCOSUR was a customs union that complies with Article XXIV.170 Surprisingly, the 
Appellate Body, did not examine the European Communities’ conditional appeal and made no finding 
in relation to its separate claims that the MERCOSUR exemption is inconsistent with Article I:1 and 
Article XIII:1 of the GATT 1994, and not justified under Article XX(d) or Article XXIV of the GATT 
1994.171 The reason for this is most likely the highly controversial subject.

A finding that MERCOSUR did not meet the internal trade requirements laid out in Article XXIV 
would be extremely controversial given that there is a lack of precision in the legal text and lack of 
agreement in the WTO regarding the issue.172 As Lockhart and Mitchell state “it would be difficult to 
find a textual basis for a finding that a precise threshold of 90 % is never ‘substantial’ but that a 
precise threshold of 95 % always is”.173 Brink also puts the context in the right words: 

It is also because, perhaps more than any other current legal controversy, the systemic implications of a 
more general finding would be so great that dispute settlement bodies would be reluctant to go beyond 
their role to settle the dispute between the parties”.174

The question whether MERCOSUR can defend measures under Article XXIV has to be answered by 
examining which WTO rules a RTA can lawfully breach.175 By doing that, the Turkey – Textiles
necessity test will be reviewed and whether Brazil’s measure in Brazil – Tyres was necessary. Brazil’s 
measure was not introduced upon the formation of MERCOSUR. However, measures according to 
Article XX can be permitted under Article XXIV:8(a) if necessary but as Brink suggests they can 
never be necessary within the meaning of Article XXIV:5.176 Brink state given “that quantitative 
restrictions cannot be applied in a discriminatory manner and that domestic health and environmental 
policies cannot legally discriminate between like products from Members where the same conditions 
prevail, it is hard to see how Article XXIV could ever excuse such discriminatory instruments”.177 The 
Appellate Body in Turkey – Textiles stated that certain restrictive regulations of commerce may be 
maintained if they are otherwise permitted under Articles XI through XV and under Article XX of the 
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GATT 1994.178 The key words here are “otherwise permitted”. If it is not justified under other WTO 
regulation, then perhaps it is not justified under Article XXIV. Accordingly, if a safeguard measure is 
inconsistent with Article XIX or any other WTO regulation such as Article I, then perhaps it is not 
justified under Article XXIV. And if it is otherwise permitted, then perhaps it is permitted under 
Article XXIV. 

Safeguard measures do seem as important in agreements notified under the Enabling Clause as in 
those under Article XXIV but they do not seem to have been given the same justification or 
foundation. There is no requirement of covering “substantially all the trade” which makes the defence 
more difficult. Also, as stated by the Appellate Body in Turkey – Textiles, GATT inconsistent 
measures can only be justified under Article XXIV if the requirements in Article XXIV:8 are met.179

1.6Notification and Remedies
A trade arrangement has to be notified under a transparency mechanism either pursuant to GATT 
Article XXIV or the Enabling Clause.180 Their respective main features will be described in the 
following sections.

As indicated in the introduction, notification can occur under either GATT Article XXIV or the 
Enabling Clause – or both. This raises a number of questions. Can a customs union be notified under 
the Enabling Clause or must it be notified under Article XXIV? What if a notified agreement does not 
fulfil the requirements? And what about the new practice of just summarizing notifications and not 
evaluating them – which essentially means that if members have a problem with them, they will have 
to litigate on them.  What if a RTA is found not to comply? 

1.6.1 Where to Notify
Agreements under Article XXIV shall be notified in accordance with GATT Article XXIV 7(a) which 
state:

Any contracting party deciding to enter into a customs union or free-trade area, or an interim agreement 
leading to the formation of such a union or area, shall promptly notify the CONTRACTING PARTIES 
and shall make available to them such information regarding the proposed union or area as will enable 
them to make such reports and recommendations to contracting parties as they may deem appropriate.

The Committee on Regional Trade Agreements (CRTA) ensures the transparency of RTAs and allows 
Members to evaluate an agreement's consistency with WTO rules. Interestingly, no examination report 
of an agreement in the CRTA has been finalized since 1995 because of lack of consensus. RTAs 
falling under Article XXIV are notified to the Council for Trade in Goods (CTG). Notifications under 
the Enabling Clause are made to the Committee on Trade and Development (CTD), also for RTAs 
falling under paragraph 2(c) of the Enabling Clause.181 A notification of a trade agreement under the 
Enabling Clause shall be made no later than its entry into force. It is not stated where this notification 
shall be made.182 However, the CTD has been the WTO body to receive such notifications. 183
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According to the Enabling Clause, any contracting party taking action to introduce an arrangement 
pursuant to paragraphs 1, 2 and 3 or subsequently taking action to introduce modification or withdrawal 
of the differential and more favourable treatment so provided shall:

4 (a) notify the CONTRACTING PARTIES and furnish them with all the information they may deem 
appropriate relating to such action;

Thus, customs unions and free trade agreements under Article XXIV shall be notified in accordance 
with Article XXIV:7 to the Council for Trade in Goods (CTG), while customs unions and free trade 
agreements under the Enabling Clause shall be notified to the Committee on Trade and Development
(CTD) in accordance with paragraph 4(a). What happens then if an agreement is notified under both 
Article XXIV and the Enabling Clause? And can Article XXIV be used as a defence if the agreement 
is notified under the Enabling Clause? These questions will be answered below. 

1.6.2 Dual Notification
The Economic Agreement between the Gulf Cooperation Council (GCC) States is an agreement which 
does not include safeguard measures but is interesting for this study due to the issue of dual 
notification.184 They sent a request in 2008 to the WTO Committee on Trade and Development to 
change its status of notification under GATT Article XXIV to the Enabling Clause.185 The US 
however, had some concerns about the change in the notification to be exclusively under the Enabling 
Clause.186 The US argued that the Enabling Clause allows for action inconsistent with GATT Article I 
only. “In the event that a regional arrangement under paragraph 2 (c) resulted in measures inconsistent 
with other provisions of the GATT 1994, that inconsistency would generally not be excused unless the 
regional arrangement were an FTA or customs union covered by GATT Article XXIV.”187 Since 
paragraph 2 (c) only allows arrangements that are notwithstanding the provisions of GATT Article I, 
other violations are prohibited.188

The GCC was initially notified under GATT Article XXIV, but the GCC thought it would be more 
appropriate to notify it under the Enabling Clause since it is designed to facilitate trade among 
developing countries.189 The EC underlined however, that the possibility to notify an agreement under 
either Article XXIV or the Enabling Clause cannot be based on the Member’s preference to do so but 
rather requires a sound legal justification.190
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A long discussion followed for some years about whether this particular issue was resolved, whether it 
should be examined in the CRTA instead etc.191 The only conclusions from these discussions was that 
– according to the US – the issue “was resolved” after informal consultations.192 However, no 
notification was drawn back and it is not clear what is meant by that the issue “was resolved”. Only 
the parties to the informal consultations know what it meant. The US did though not accept a standing 
agenda on the matter and added that the discussions should take place in the Negotiating Group on 
Rules (NGR) instead of the CTD.193 Apparently, the GCC had re-notified the agreement under Article 
XXIV and the GCC was now being considered in the CRTA.194 Due to the disagreements the adoption 
of the CTD and CRTA final annual reports in 2010 were prevented.195 In 2011 the issue of choice of 
forum was considered in the NGR. A proposal was presented where the CRTA had the responsibility 
to consider RTAs notified under Article XXIV, Article V of the GATS as well as those notified under 
the Enabling Clause.196 After these discussions, a proposal was raised to incorporate special and 
differential treatment and less than full reciprocity into Article XXIV so that developing countries can 
participate according to their needs. It was also stated that there were no de jure special and 
differential treatment in Article XXIV.197 The following text was proposed to be inserted in GATT 
Article XXIV:

"Where developing countries are parties to an agreement with developed countries for the formation of a 
customs union, a free trade area, or an interim arrangement leading to either a customs union or a free 
trade agreement, special and differential treatment, in particular less than full reciprocity, shall be 
provided to developing countries regarding the conditions set out above in paragraphs 5 to 9 inclusive, 
specially with respect to subparagraph 5(c) and subparagraph 8(a)(i) and (b)."

However, the issue of dual notification also brings another dilemma in light namely when a RTA is 
notified under the Enabling Clause when it comes to goods and under GATS Article V when it comes 
to services. This also means that two processes will be considered where one is made in the CTD and 
the other in the CRTA. 

The question that follows is what happens if the RTA does not comply with the provisions required? 
In 1996 non-compliance was discussed in the CRTA. Two options were proposed:

(i) The committee could consider the possibility of counter-notification, after which, an 
examination process could follow. 

(ii) Members could urge parties to comply with their notification obligations.
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The first option was however not appropriate according to some Members since the Committee should 
refrain from adopting this approach as the WTO legal framework did not provide for counter-
notification of RTAs.198

According to paragraph 1 of the Decision of the General Council establishing the CTD, the main 
instructions is to “serve as a focal point for consideration and coordination of work on development in 
the WTO and its relationship to development related activities in other multilateral agencies”. Also, 
paragraph 3 establishes that the CTD:

“review periodically, in consultation as appropriate with the relevant bodies of the WTO, the application 
of special provisions in the Multilateral Trade Agreements and related Ministerial Decisions in favour of 
developing country Members, and in particular least-developed country Members, and report to the 
General Council for appropriate action”. 

The CTD also consider any questions arising from the application of any WTO provision in favour of 
developing countries according to paragraph 4. Nonetheless, the CRTA was given a broad mandate 
when established:

“To carry out the examination of agreements in accordance with the procedures and terms of reference 
adopted by the Council of Trade in Goods, the Council of Trade in Services or the Committee on Trade 
and Development, as the case may be, and thereafter present its report to the relevant body for appropriate 
action.”199

However, not much seem to be done about non-compliance. An attempt was made in order to clarify 
which WTO body has, or might have, responsibility to ensure that the requirements are met by 
developing countries entering into RTAs.200 According to the Enabling Clause paragraph 4, RTAs 
among developing countries should be notified no later than its entry into force. The Enabling Clause 
does not however specify where the notification has to be made. A notification can be made either in 
the CTD or the CRTA.201 The Chairman of the CTD in 1995 “recalled that the CTD was responsible 
for the notification requirements of Article XVIII:A, C and D, Part IV and the Enabling Clause”.202

Nevertheless, the “Technical cooperation handbook on notification requirements” identifies the CTD 
as the body receiving notifications under the Enabling Clause.203 Clearly, there is no consensus on 
where notifications should be made. 

Both the CTD and the CRTA has rather similar powers to RTAs notified under the Enabling Clause. 
Both seem to have the power to undertake examinations of such RTAs and consequently to have 
consultations on the applications of the RTAs.204
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The conclusions that can be drawn are that customs union and free trade agreements can be notified 
under either Article XXIV or the Enabling Clause but that there are controversies about notifying 
customs unions under the Enabling Clause. 

1.7Conclusions
Originally, the only exception to the MFN principle was Article XXIV. The General Agreement did 
not allow for preferences in favour of developing countries and Article XXIV could not be applied to 
preferential imports from developing countries. These trade preferences were not intended to cover the 
“substantially all the trade” requirement and instead an exemption from GATT was needed. This was 
done through waivers from GATT Article XXIV. As part of the Tokyo Round, the Enabling Clause 
was created in order to meet the needs for developing countries. 

So far as the developmental perspective is concerned, it is clear that the purpose of actions taken in 
accordance with the Enabling Clause is to facilitate and promote the trade of developing countries and 
to support their integration into world trade. At the same time such measures must not create undue 
difficulties for the trade of any other WTO Members.  This means that they may not constitute an 
impediment to the reduction or elimination of tariffs or otherwise restrict trade on a MFN basis. If a 
contracting party takes steps to introduce an arrangement pursuant to the Enabling Clause, it must 
notify all other WTO Members and afford adequate opportunities for consultations. The Enabling 
Clause includes provisions for generalised non-reciprocal preferences being granted to developing 
countries by developed countries, but it also covers South-South trade agreements.205 As mentioned, 
the Enabling Clause provides for a development dimension. But what about GATT Article XXIV? 
Does it also have a developmental perspective?

GATT Article XXIV does not include any specific concept or mention of development but simply 
focuses on reciprocal trade: note that it was negotiated during the time when many developing 
countries were still colonised by developed countries.206 Interestingly, the corresponding General 
Agreement on Trade in Services (GATS) Article V does provide for Special and Differential 
Treatment in RTAs on services which were negotiated more than four decades after Article XXIV.207

GATS Article V 3(a) states that there shall be flexibility in agreements concerning substantial sectorial 
coverage and the elimination of substantially all discrimination when developing countries are parties. 
This indicates a lacuna in Article XXIV where the equivalent wording is absent. Also, the Least-
Developed Countries which enjoy special conditions in the Doha Round and preferential trade do not 
enjoy such conditions under Article XXIV. This has been recognised in the Committee on Regional 
Trade Agreements and there is a proposal for some implementing action which will harmonize with 
the development aspects.208 It is also recognised that there is a legal asymmetry with respect to 
economic and trade conditions regarding goods and services. Several WTO Members have made 
proposals with regards to the developmental aspects of the RTAs.209 It has been proposed that the 
following paragraph be included in the Ministerial Declaration:210
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"Without prejudice of the final results of current negotiations on regional trade agreements, and with the 
objective to contribute to a greater harmonization of current rules on regional trade agreements, when at 
least one of the parties to an agreement of the type considered in Article XXIV of GATT 1994 is a 
developing country, additional flexibilities shall be foreseen with regards to all the conditions stated in 
that Article, taking into account similar dispositions stated in Article V of GATS and also especially the 
Enabling Clause."

This implies that there is a need for an Enabling Clause which provides a wider consideration for 
developing countries. Asymmetrical liberalisation has also been called for when it comes to North-
South Agreements in order to modify Article XXIV. 

“(L)ikewise, it might be necessary to amend Article XXIV of the WTO, so that it caters for asymmetrical 
liberalisation, involving developed and developing economies. In this regard, the essence of provisions to 
give an unambiguous guiding framework for implementing North-South integration is evident. Notably, 
the pertinent issues are not appropriately addressed by Article XXIV either separately, or in conjunction 
with any of the other WTO provisions.”211

Nevertheless, as seen above, Article XXIV has been used as a defence despite the notification under 
the Enabling Clause. Another example is when the EEC raised Article XXIV as a defence in EEC –
Bananas II because of the discriminatory import regime for bananas.212 However, the agreement was 
not notified under Article XXIV, nor under the Enabling Clause paragraph 2(c). The panel examined 
whether the Lomé Convention was one of the types of agreements mentioned in Article XXIV. The 
panel held that “only agreements providing for an obligation to liberalize the trade in products 
originating in all of the constituent territories could be considered to establish a free-trade area within 
the meaning of Article XXIV:8(b).”213 Thus, agreements that do not impose a reciprocal duty cannot 
fall under GATT Article XXIV.  Also, agreements that do not fulfil the requirements laid out in 
Article XXIV ought not to fall under Article XXIV. 

Bartels and Häberli suggest that instead of amending Article XXIV, there is an alternative to the 
Enabling Clause. They argue that it is possible to bind tariff preferences under existing WTO rules and 
they also claim that full integration of developing countries in world trade is best achieved through 
multilateral trade liberalization, i.e. through the WTO.214 WTO Members are encouraged to grant tariff 
preferences under the Enabling Clause, but they are not obliged to do so.215 The price of legal security 
and transparency under GATT Article XXIV is reciprocity of trade liberalization.216 The costs of 
reciprocity can be rather significant, as argued in the case of the EPAs. Binding tariff preferences 
under GATT Article II, which provides a mechanism for binding trade concessions, is possible 
according to these authors. Article II does not restrict the type of concessions that may be scheduled 
and this permits the scheduling of historical preferences.217

The object and purpose of the WTO Agreements is, simply put, to encourage trade by ensuring non-
discrimination and lowering trade barriers. RTAs are intended to yield the same results thereby 
making them a modification of the WTO Agreements with some of the parties taking further steps in 
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the same direction. Safeguard measures are an exception to be used in extraordinary circumstances in 
both the Agreement on Safeguards and in RTAs as well. The object and purpose of the RTAs is not to 
take further steps on safeguard measures, i.e. making the regional safeguard measures easier to use, 
but to provide for greater enhancement of free trade and thereby provide for the possibility of 
withdrawing from their modifications. However, a regional safeguard measure has significance ex post
if the liberalizations made in the RTA causes injury. 

To benefit from the exception to GATT Article 1 and the non-discrimination principle authorized in 
GATT Article XXIV, the level of trade liberalization in free trade areas or customs union must be such 
that duties and regulations are eliminated with respect to substantially all the trade (SAT) between the 
parties and the absence of reference to GATT Article XIX in Article XXIV:8, has raised questions.218

This could mean that the provision in Article XXIV:8 abolishes or allows abolition of trade remedies. 
In the Agreement on Safeguards, footnote 1 it is stated that “[N]othing in this Agreement prejudges 
the interpretation of the relationship between Article XIX and paragraph 8 of Article XXIV of GATT 
1994.” It does not state that Article XXIV:8 formations are exempted from Article XIX procedures or 
that Article XIX procedures apply to regional arrangements. According to Mathis this means that the 
Agreement on Safeguards applies to WTO Members and does not by its terms exclude any of them.219

Regional safeguard clauses in RTAs notified under the Enabling Clause have the same structure as 
safeguard clauses in RTAs notified under GATT Article XXIV. Regional safeguard clauses in 
agreements notified under the Enabling Clause have nevertheless never been challenged under the 
DSB. However, the interpretation in dispute resolutions may differ since the Appellate Body in the 
case EC – Tariff preferences stated that the special status of the Enabling Clause in the WTO system 
has particular implications for WTO dispute settlements.

One primary difference between these two provisions is that under the Enabling Clause does not 
require the elimination of trade restrictions as is called for by GATT Article XXIV:8.  The table below 
illustrates the differences between customs unions and free trade agreements under either Article 
XXIV or the Enabling Clause. 

Table 1 

Customs unions Free trade agreements

Article XXIV Internal requirements:  to facilitate trade 
between members, duties and other 
restrictive regulations of commerce should 
be eliminated on substantially all the trade 
among parties.

External requirements: not to raise barriers 
to the trade of third countries

Common external tariffs

Article XXVIII procedure is required for 
modification of schedule in the case of 
customs unions.

Regional safeguard measures are not 
prohibited but is rarely included in CUs 

Internal requirements:  to facilitate trade 
between members, duties and other 
restrictive regulations of commerce should 
be eliminated on substantially all the trade 
among parties.

External requirements: not to raise barriers to 
the trade of third countries

Regional safeguard measures are not 
prohibited and is most often included in 
FTAs

Enabling Clause The purpose is to facilitate and promote 
the trade of developing countries and not 

The purpose is to facilitate and promote the 
trade of developing countries and not to raise 
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Paragraph 2(c) to raise barriers to or create undue 
difficulties of third country. 

Questionable whether customs unions with 
high level of trade are allowed under the 
Enabling Clause according to some WTO 
Members. 

Regional safeguard measures are allowed 
but cannot violate other WTO regulations 
than Article I

barriers to or create undue difficulties of 
third country. 

Regional safeguard measures are allowed but 
cannot violate other WTO regulations than 
Article I

This indicates that safeguard measures are not prohibited to be included in trade agreements under 
both Article XXIV and the Enabling Clause and that there are some differences. Regional safeguard 
measures are rarely included in customs unions under GATT Article XXIV. Looking at subsequent 
practice this ought to mean that safeguard measures are not included in customs unions but free trade 
agreements. Free trade agreements most often include regional safeguard measures. 

The Enabling Clause allows for the inclusion of regional safeguard measures but they can only violate 
GATT Article I. However, there has been a long discussion whether customs unions are possible 
under the Enabling Clause and there are no results to that discussion. Notifying a customs union under 
the Enabling Clause is nevertheless not prohibited. But, using Article XXIV as a defence when an 
agreement is notified under the Enabling Clause is doubtful if the agreement does not fulfil the 
requirements of Article XXIV. First, an assessment has to be made whether the agreement does fulfil 
the requirement before a defence can be made. This means that duties and other restrictive regulations 
of commerce must be eliminated with respect to substantially all the trade. Substantially all the trade 
is however not the same as all the trade, which ought to mean that Article XXIV is wide enough to 
include safeguard measures.  


